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IMPORTANT NOTICE

The Joint Committee and the federal government have filed materials with the Courts relating to financial sufficiency under the 1986-1990 Hepatitis C Settlement Agreement. The actuaries retained by the Joint Committee and the federal government have both expressed the opinion that the Trust Fund is financially sufficient as at December 31, 2013.  The actuaries have also expressed the opinion that the assets exceed expected liabilities such that there is a surplus. The surplus is estimated to be between $207 million and $256 million as at December 31, 2013.
 

The Courts have established a schedule for the steps leading up to a joint hearing (the “Joint Hearing”), which can be found here. At the Joint Hearing, the Courts will hear submissions regarding whether the Courts should exercise their discretion to allocate all or a portion of that surplus in accordance with the orders they issued in 1999 approving this settlement and, if so, how it should be allocated.
 

The Joint Hearing will take place on June 20-22, 2016 at the Courthouse, 361 University Avenue, Toronto, Ontario  - courtroom 6-1 from 11:30 AM to 5:30 PM (Eastern Time). 
 

There will also be video links in British Columbia and in the Province of Québec where you can watch the Joint Hearing live at the following locations:
	Vancouver Law Courts, - courtroom 52 
800 Smithe Street
Vancouver, B.C. 
from 8:30 AM to 2:30 PM local Pacific Time
	Montreal courthouse - courtroom 15.04
1, Notre-Dame East Street
Montreal, Qc
from 11:30 AM to 5:30 PM local Eastern Time


 

Copies of the materials that have been filed with each of the Courts including the orders rendered can be reviewed by clicking on the links to the applicable province below. This website will be updated to include additional materials that are filed with the Courts as well as any Orders or directions issued in connection with the Joint Hearing. 
British Columbia
Ontario
Quebec
 

In summary, the Joint Committee has requested that: about $205 million of the surplus be paid out to benefit Class Members and Family Class Members with specific recommendations on how this should be done; and, the remaining surplus be retained in the fund.  An update summary of the Joint Committee’s recommendations to the Courts (which were recently amended) can be found here.  
The federal government opposes the Joint Committee’s request and has asked that the entire surplus be paid to the federal government or retained in the fund; or, that the amount sought to be paid out to the Class Members and Family Class Members be limited. The government of British Columbia also opposes the Joint Committee’s request. The position of the other provinces and territories on the Joint Committee’s request is not currently known. However, none of the provinces and territories have sought to have any part of the surplus paid to them. The Joint Committee opposes the federal government’s surplus application and has filed responding materials.
A group of seven physicians, researchers and scientists has filed an application seeking leave to intervene as added parties to the class actions and requesting that approximately $155 million of the surplus be paid out to them for a proposed national Hepatitis C virus initiative. The Joint Committee, the federal government and the government of Quebec opposed this request and have filed written arguments in response. The Courts in each jurisdiction denied this request for intervention. The physicians have advised they will not appeal the Courts’ decisions and accordingly their request will not be before the Courts.
 

Additional information from CHS National:
Some Federal Government statements:
The Hepatitis C 1986-1990 Settlement Trust fund contains an estimated
$256,594,000 in excess capital that is not needed in order to fully compensate all
Claimants on the terms set out in the Settlement Agreement.
The excess capital should be returned to Canada. The public was the ultimate
source of these funds. Allocating the capital to Canada ensures that the benefit of
this money serves all Canadians.
Allocating the funds to Canada is the most fair and reasonable exercise of the
discretion that the Settlement Agreement confers upon the three supervising
Courts. It reflects the fact that we now know that Canada’s up-front contribution
allowed the Trust Fund to grow; that there were fewer Class Members than
originally thought; and that the prognosis of the disease has improved so that the
great majority of living infected Class Members have or will be cured. In retrospect,
these developments show that Canada over-endowed the Trust in order to meet
the needs of the Claimants.
All parties and the Courts agreed that the terms of the Settlement Agreement were
fair and in the best interests of the Class. Class Counsel demonstrated in 1999
that the compensation amounts were at least as generous as those that would be
available under a the tort model or extra-contractual liability model. Although the 
original administration of the Fund included certain holdbacks, these hedges
against insufficiency have nearly all been lifted as the settlement matured. The
Claimants have had the full benefit of this bargain.
The Trust Fund is not the property of any one party. It was created to compensate
the claimants, but the parties agreed that any residue at the end of the Trust
belongs to the Federal, Provincial and Territorial governments. Now that the robust
performance of the Trust has resulted in unallocated capital, this money should
benefit the entire public.
Some of the Joint Committee’s statements:
1. Sixteen years ago, the Courts approved a hard choice made by the representative
plaintiffs on behalf of class members and family class members. In the face of a lot of unknown
variables about the Hepatitis C Virus (“HCV”) as a chronic progressive disease and about how
many persons were infected with HCV through the blood supply between 1986 and 1990,
class members and family class members accepted the risk of whether the capped settlement
funds paid by the federal, provincial and territorial governments (the “FPT Governments”) in
exchange for full and final releases from all class members and family class members would be
enough to pay a compromised schedule of benefits. At that time, the chance that there would be
unallocated assets in the trust was only hypothetical. But the forbearance of class members,
skilled management of risk, and some luck made the hypothetical a reality and made this
application possible.
2. The Joint Committee requests that the Courts exercise their unfettered discretion to
allocate actuarially unallocated money and assets (the “Excess Capital”), held by the Trustee of
the 1986-1990 Hepatitis C Settlement Agreement (the “Settlement Agreement”) as at
December 31, 2013, for the benefit of class members and family class members by approving
nine recommendations aimed at ameliorating some of the compromises class members and
family class members made. The Joint Committee also seeks an order that the competing
application by the Attorney General of Canada (“Canada”), requesting that the Excess Capital be
paid to it, be dismissed.
3. These applications pertaining to Excess Capital are before the Courts because at the time
of the approval of the Settlement Agreement, the Courts recognized that the scheduled benefits
provided to class members and family class members under the Transfused HCV Plan and the
Hemophiliac HCV Plan (the “Plans”) were not ideal as they were based on making them “fit”
within the maximum global amount the FPT Governments were prepared to pay, were subject to
various caps and holdbacks, and subject to fluctuation such that they were not guaranteed. The
Courts further recognized that because the FPT Governments’ financial liability was capped
under the settlement, class members solely bore the risk that the Trust to be established would be
financially insufficient to provide even the scheduled benefits. In the circumstances, the Courts
were not prepared to approve the Settlement Agreement “as is”, as it mandated any surplus to
revert to the FPT Governments after the settlement had been fully administered. In the interest-
of fairness, the Courts required the Settlement Agreement to be amended to permit
class members and family class members to share in any surplus that might arise in the future.
4. Following a further round of negotiations, the parties presented consent orders to the
Ontario and British Columbia Courts, which approved the Settlement Agreement, subject to
various amendments, including a provision which conferred on the Courts “unfettered
discretion” to order, from time to time, at the request of the Joint Committee or any party, that all
or any portion of the money or other assets that are held by the Trustee and are “actuarially
unallocated” be allocated for the benefit of class members and/or family class members,
allocated in any manner that may reasonably be expected to benefit class members and/or
family class members even though the allocation does not provide for monetary relief to
individual class members and/or family class members, paid in whole or in part to the
FPT Governments or one of them considering the source of money or other assets comprising
the Trust Fund, and/or or retained in whole or in part within the Trust Fund (the
“Allocation Provisions”).
5. The unfettered discretion conferred upon the Courts in the Allocation Provisions is only
subject to two limitations: (1) reasonableness in all of the circumstances; and (2) geographic
equality, in that there shall be no discrimination based upon where the class member received
blood or where they reside. While ten factors the Courts may consider in exercising their
unfettered discretion are included in the Allocation Provisions, the parties’ negotiated language
specifically provides that the Courts “may consider, but are not bound to consider” those factors.
The Courts of Ontario and British Columbia approved the consent orders and identical
provisions were incorporated into a Schedule F to the Settlement Agreement approved by the
Superior Court of Québec.
6. Following the triennial financial sufficiency review triggered on December 31, 2013, the
Courts issued consent orders and a judgment declaring that, as of December 31, 2013, the trust
assets exceeded the liabilities by an amount between $236,341,000, calculated by the Joint
Committee’s actuaries, and $256,594,000, calculated by Canada’s actuaries.
7. However, those amounts did not account for potential reclassification of class members
and their consequent eligibility for fixed payment compensation set out in the Plans where they
meet the court-approved protocol for treatment. This results in an increase in liabilities of
$29,421,000, which the Joint Committee submits ought to reduce its estimate of the actuarially
unallocated money and assets as of December 31, 2013 from $236,341,000 to $206,920,000.
This position is consistent with the Joint Committee’s fiscally conservative stance through the
history of the Settlement Agreement and is taken to ensure that the risks to which class members
are exposed are appropriately managed. While Canada’s actuaries’ calculation of this liability is
not materially different, they do not agree that a restatement is actuarially required.
8. The nine recommendations made by the Joint Committee to allocate Excess Capital for
the benefit of class members and family class members are aimed at addressing certain shortfalls
and compromises in compensation available to them under the existing Plans. Similar to the
circumstances at the time of the original settlement approval hearings, the benefits recommended
by the Joint Committee are limited by the funds available, so not all shortcomings in
compensation to class members and family class members can be financially addressed at this
time. The Joint Committee’s recommendations represent further compromises.
9. The Joint Committee’s recommended allocations are reasonable in all the circumstances
and respect geographic equality. Moreover, all of the optional factors the Courts may consider in
exercising their unfettered discretion fully support the recommended allocations, all of which
will be paid solely from the Excess Capital so that the PT Governments, who fund their
liabilities on a monthly “pay as you go” basis, will not be called upon to fund them in any way.
10. Canada’s application must fail, largely because it is not grounded in fact. Canada
ignores the risks assumed and successfully managed by class members and
family class members and asserts entitlement to Excess Capital because it pre-funded its
maximum liability and because improvements in treatment of HCV mean that surviving
class members have a much greater chance of being free of the virus today than they have had in
the 26-30 years they have lived with the virus.
11. While Canada pre-funded its maximum liability, the evidence, including from Canada’s
own actuaries, demonstrates that the Excess Capital exists because of the risk class members and
family class members assumed in investing the pre-funded liability, absent which there would be
a $348 million deficit. The investment strategy undertaken by class members and
family class members through the Joint Committee, acting on the advice of professional
advisors, was accomplished at considerable cost to them. It would be manifestly unreasonable-
and unfair to reward Canada with any portion of the Excess Capital, when class members and
family class members not only bore all risks, but also bore all of the costs to achieve this positive
result.
12. Nor is the so-called “cure” a panacea. Many class members have died of HCV. Those
who have survived have lived with permanent degradation of their livers, physically debilitating
treatment, the social stigma of having Hepatitis C, the fear of infecting loved ones, the fear of
still being at increased risk of developing liver cancer, and the fear of dying. Painfully.
13. The compromises necessary to reach this settlement resulted in class members and
family class members enduring sixteen years of compromised benefits under the Plans, which
the Joint Committee’s recommendations seek to somewhat ameliorate with the funds available at
this time. Tragically, for many class members and family class members, it is too late. The
Joint Committee requests that its applications be granted and that the Courts do so expeditiously
and uniformly, so that sick and aging class members and family class members will receive some
of the additional compensation that they justly deserve.
For more information, please see the attached documents. 
FYI, we have had confirmation that the class member who will be presenting the case (via an attorney) relative to our 50K recommendation  (see below) has been granted funding to proceed and is now preparing for the June 20-22 hearing.  
Those primarily-Infected hemophiliacs who are approved HCV-infected persons, who are also infected with HIV and who accepted the one-time $50,000 payment (section 4.08) should be allowed to re-apply to the fund and receive compensation as per all the terms of the Agreement while subtracting the one-time payment.
It will be interesting to hear the judges appreciation of these points during the hearing and what their final decision will be, probably to be made public this fall. 
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